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Public Comments and DEP Responses to Public Comments  

This report is issued to satisfy the requirements of Section 303(d) of the Clean Water Act and of 40 CFR § 130.2 that the 

State of Maine provide an estimate of the total maximum daily load of pollutants for those impaired waters previously 

identified in the State.  Because the results of the estimates may be subsequently considered and/or utilized in 

regulatory programs such as the MS4 program, the Department includes in the appendices examples of ways to utilize 

the information in the report, and recommendations regarding addressing the impaired waterbodies.  This report does 

not impose any regulatory requirements. 

City of Bangor’s Comments 

 

VIA EMAIL 

Melissa Evers 

Maine DEP 

17 State House Station 

Augusta, ME 04333 

 

Re:  City of Bangor Comments on June 2012 Draft Maine Impervious Cover Total Maximum Daily Load Assessment 

(TMDL) for Impaired Streams 

The City of Bangor (the City) appreciates the opportunity to comment on the June 2012 draft of the Impervious Cover 

Total Maximum Daily Load report (IC TMDL) to the Maine Department of Environmental Protection (DEP or the 

Department). 

On May 27, 2011, the City provided the Department with comment on the March 2011 draft of the IC TMDL.  In these 

comments, the City communicated its concerns regarding the overall IC TMDL approach, in addition to making 

suggestions for improvement of the draft. While the City appreciates that the Department has incorporated a number of 

our suggestions, the City continues to question the appropriateness of using impervious cover (IC) as a surrogate for 

other pollutants in the TMDL context.  Our May 27, 2011 comments are attached to this letter.  (See Attachment A.)  The 

City continues to urge the Department to reconsider the IC approach for the following reasons: 

• While impervious cover is useful as a general predictive model, it does not indicate what pollutants are causing 

stream impairment. It therefore does not serve the purposes of a TMDL. 

• No single mechanism for directly measuring effective IC is provided, leaving uncertainty as to how those subject 

to the IC TMDL are to implement it or to measure their progress. While stream-specific appendices mention a 

reduction in runoff volume and associated pollutants, there is no basis given for determining that reduction in 

runoff and associated pollutants bears a linear relationship to reduction in effects of IC. 

• No case studies are provided showing how an impaired waterbody has met its water quality classification. The 

technical and financial feasibility of the IC TMDL approach has not been established, yet no opportunity for 

reevaluation of this approach is contemplated in this document. 
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The City also provides the following suggestions regarding the proposed IC TMDL, in the event that the Department 

issues the IC TMDL notwithstanding the objections of the City and others. 

1. Specify that watershed management plans should focus on pollutants of primary concern 

 The amount of effective impervious cover may approximate the degree to which particular properties are 

contributing to stream impairments. However, it is too broad an indicator to provide the necessary guidance in 

determining what specific measures are needed to improve water quality in a given stream.  

 The waterbody-specific IC TMDL assessment summaries (Appendices 4 through 32) specify % effective IC 

reductions “in stormwater runoff volume and associated pollutants.” Not every pollutant is a problem in every 

stream. The IC TMDL should state that pollutants of greatest concern, as determined on an individual stream 

basis, should be addressed first, and others as necessary to meet a stream’s water quality classification. 

2. Clarify that reducing effective impervious cover, not the absolute amount of impervious cover, is the goal 

 On page v of the executive summary, the TMDL refers to “the target % IC TMDLs” for each stream “and, for 

informational purposes, estimates the reductions that may be needed….” Without more, this appears to 

contemplate BMPs that reduce IC by physical removal of IC infrastructure, rather than reduction in effective IC. We 

suggest that this sentence be revised as follows: “This TMDL report establishes the target effective % IC TMDLs . . ., 

and, for informational purposes, estimates the reductions in stormwater runoff volume and associated pollutants 

that may be needed….” 

 An explicit statement, perhaps at the end of section 1 (Introduction), paragraph 5, that “reduction of actual 

impervious cover (e.g. removing pavement) is not necessary if water quality standards can otherwise be achieved” 

should be included. 

 The public notice, found in Section 7, states that the TMDL “established the target % impervious cover . . . and 

outlines the measures which may be needed to meet water quality standards. The report also outlines measures 

for reducing the impacts from impervious cover and stormwater.” This implies that the measures for reducing IC 

are separate from measures for reducing the impacts of IC. The City suggests the following: “The TMDL report 

establishes the target effective % impervious cover . . . and outlines the measures which may be needed to reduce 

the impacts from impervious cover and meet water quality standards.” 

3. Attainment of water quality standards should eliminate the need for further effective IC reductions. 

 In Appendix 3, page 3, it is stated that “if the WQSs are attained, but the IC target is not yet reached, then 

compliance with the TMDL and stream restoration is achieved.” However, in Appendix 1, section 2(a), it is stated 

that “If all water quality criteria are attained before the target % IC is reached, the need for further reductions in 

impervious cover would be reduced (or possibly eliminated)” (emphasis added). 

 First, as discussed in Comment #1 above, this should speak of reductions in the effects of IC, not reductions in IC. 

Second, if there is a scenario in which further reductions in IC are required after attainment is reached, it should 

be provided. Otherwise, the sentence should simply read “. . . the need for further reduction in the effects of 

impervious cover would be eliminated.”  
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 Likewise, in Appendix 2, the last sentence of page 56 should read “Conversely, there is no need to reach a stream’s 

IC target (e.g., 9%) if a stream attains water quality standards. . . .” 

 In Appendix 1, Section 2(d), the first sentence should read “Monitoring shall continue until water quality standards 

are achieved.” It is unlikely, and unnecessary, that all impairments be removed. As stated elsewhere in the TMDL, 

so long as water quality standards are met, further work is unnecessary (aside from that required to maintain the 

classification). 

 On page 20 of the draft, in the last paragraph before Section 6, the TMDL states “The calculations of % IC 

reductions may change over time, as watershed delineations are refined, or as there are development changes in 

the watershed, but the water quality-based TMDL or loading capacity will not change, and compliance will be 

measured by the attainment of Maine’s water quality standards.” This statement is unclear.  Effective % IC 

reductions may also be accomplished through implementation of BMPs that reduce the effects of impervious 

cover. Furthermore, there may be instances in which the stated IC TMDL goal for a stream does change; for 

instance, when water quality standards are met at a % IC level above or below that originally set. The City 

therefore suggests removing or revising this statement. 

4. The TMDL should address differences between MS4 and non-MS4 communities 

 Our understanding is that this IC TMDL will be implemented primarily (if not exclusively) through the MS4 

program. Some streams covered by this IC TMDL are in communities regulated under the MS4 program, while 

others are not. All communities should be held to the same standards. 

 Additionally, with respect to streams flowing through multiple communities, some assurance should be given that 

MS4 communities will not be responsible for pollution entering the MS4 from an upstream source. 

5. Mention all towns, not just primary towns 

 In Table 2.1, the “Primary Town” (or towns) for each stream is listed. Some streams, such as Shaw Brook, flow 

through other towns as well for significant distances. These towns should be identified as well and be included in 

the IC TMDL. 

6. Allow for natural conditions 

 On page 14, the TMDL notes that impairment may be due at least in part to natural conditions -- e.g. impermeable 

soil groups or naturally low dissolved oxygen levels. However, the table on page v does not mention natural 

background as an element of a TMDL. While page 16 indicates that natural background is included in load 

allocation, the Department has not explained how natural background was calculated or is measurable in terms of 

impervious cover. Furthermore, it may be that some streams are not naturally capable of supporting their current 

stream classification. The TMDL does not account for this possibility. 

7. Clarify whether a separate TMDL implementation plan is necessary 

 Appendix 1 provides what appear to be two approaches to manage water quality: a watershed management plan, 

in Section 1; and a TMDL implementation process, outlined in Section 2. These two approaches should be 
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reconciled. Are both intended to be used? Either? Or are both simply resources that can be used, among other 

tools? This should be clarified, preferably by making it clear that these are two sets of tools, among others, that 

can be used to implement the TMDL.  

8. The water quality monitoring plan in the IC TMDL should be supplemented 

 DEP’s current and proposed biological monitoring program measures macroinvertebrate data in each stream 

about once every five years. This is not frequent enough to determine whether installation of BMPs and other 

changes are having an effect on the stream, and therefore will make adaptive management difficult.  Monitoring 

on this schedule will fail to measure or account for yearly fluctuations, for example in precipitation (i.e. especially 

wet/dry summers). Finally, when a stream does come into attainment, it may be up to five years before this can 

be confirmed under the proposed monitoring schedule.  

 Furthermore, several streams in Bangor have not been monitored in accordance with this schedule to begin with. 

The most recent sample result given for Capehart Brook is from 2001, eleven years ago, and the only result from 

Arctic Brook is from 1997, fifteen years ago. 

 Setting goals and then providing unreasonably limited opportunities for regulated entities to determine if those 

goals are being met increases the burden on parties attempting to meet the goals. They must now do their own 

monitoring to determine progress and compliance or run the risk of implementing ineffective measures.  

 As stated in Appendix 3, “DEP may conduct testing sooner than the routine cycle, based on need (which is defined 

as either a catastrophic event or implementation of significant BMPs), as Department resources allow.”  While the 

possibility of DEP conducting more frequent testing if significant BMPs are implemented is appreciated, DEP 

should also prioritize sampling in those streams where data is more than five years old. DEP should continue 

working with others to find opportunities to integrate or otherwise lower the cost of testing. Finally, regulated 

entities should be allowed (but not required) to conduct additional monitoring. 

9. Clarify that assessment summaries are indicating estimated % IC only 

 Appendix 3, page 4 refers to the “estimation of %IC in each watershed.” In the assessment summaries, however, 

the amount of impervious cover is not referred to as an estimate. It should be made clearer in the assessment 

summaries that it is just an estimate. 

10. Preventing degradation requires additional steps beyond local stormwater control ordinances 

 The final step under the “Next Steps” portion of the assessment summaries speaks of the need to “prevent future 

degradation of [stream] through the development and/or strengthening of local stormwater control ordinances.” 

While local ordinances may form part of the solution, there are many state and local laws regarding stormwater 

already in place. Education, voluntary efforts, and involvement in design processes are also part of the solution. 

This sentence should read “prevent future degradation of [stream] through, among other things, the development 

and/or strengthening of local stormwater control ordinances.” 
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11. Address concerns regarding reduction in runoff volume 

 A box on page 2 of each assessment summary states, e.g., “8% IC represents an approximate 65% reduction in 

stormwater runoff volume and associated pollutants when compared to existing pollutant loads” (emphasis in 

original). In many areas, restrictive soil conditions make infiltration largely infeasible. Runoff volume may 

therefore have naturally high peaks following precipitation events. 

 Additionally, the IC TMDL should clarify that introduction of water into the stream, in and of itself, is not 

necessarily bad. For many Bangor streams, low base flow is as much or more of a concern than high flow. A simple 

reduction in runoff volume may prove negative, not positive. 

 Finally, the word “existing” should be changed to “untreated,” as many watersheds already have some BMPs in 

place. 

12. Adjust IC targets upwards as well as downwards where appropriate 

 The assessment summary for Sucker Brook, on pages 2-3, calls for the stream to have the characteristics of a 

watershed with 8% impervious cover. Appendix 2, Page 56, however, notes that “it may be appropriate to set an 

IC goal for Sucker Brook in Hampden that is greater than the 9% [sic - actually 8%] default target for Class B 

because it attains Class C biological criteria despite having 31% [sic - actually 25%] IC in its watershed.” Some 

streams have the default percentage adjusted downward, e.g. Kimball Brook in South Portland and Phillips Brook 

in Scarborough. By this same token, and for the reason stated in Appendix 2, the 8% should be adjusted upwards 

for Sucker Brook. 

13. Assessment summaries should be periodically updated as more accurate data becomes available 

 In many cases, inaccuracies still exist in the details of the individual stream assessment summaries. For example, 

the length of Arctic Brook is given as .18 miles, but the accompanying drawing shows a much longer stream. A 

significant part of the stream shown is an underground channel. The drawing should match the .18 mile length. 

 Furthermore, more and better GIS and other data about watershed boundaries and impervious cover will soon be 

available, if it is not already. This TMDL should be updated periodically to reflect current and new data as it 

becomes available to DEP. 

14. Reliance on “professional judgment” lacks scientific rigor 

 At several points in the IC TMDL, conclusions are reached following application of professional judgment of DEP 

staff. Please explain the factual or technical basis for such conclusions. 

15. Assurances should be given to communities making diligent efforts 

 Since measuring reduction in the effects of impervious cover is considerably more difficult to track than measuring 

a single pollutant for a traditional TMDL, communities -- even communities diligently implementing this IC TMDL -- 

run the risk of being accused of not moving quickly enough in that implementation. Communities -- particularly 

MS4 communities -- need some form of assurance that their efforts will not be in vain. 
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 The following should be added to Section 6, page 20 of the TMDL before or after the parenthetical at the end of 

the paragraph: “An MS4 community which has a watershed management plan in place for its stream or streams of 

primary concern as identified in its MS4 stormwater management plan, and which has a funding source in place 

which will allow the municipality to make substantial progress on completing the tasks outlined in the watershed 

management plan, is considered to be making adequate progress under this IC TMDL.” 

DEP Response to City of Bangor’s Comments 

 

August 14, 2012 

 

Paul Nicklas 

Assistant City Solicitor 

City of Bangor 

73 Harlow Street 

Bangor, ME 04401 

 

Re:  DEP Response to the City of Bangor Comments on June 2012 Draft Maine Impervious Cover Total Maximum Daily 

Load Assessment (TMDL) for Impaired Streams 

 

Dear Mr. Nicklas, 

 

Thank you for Bangor’s careful consideration of Maine’s Statewide Impervious Cover TMDL. I will list a condensed 

version of the concerns followed by Maine DEP’s responses. 

 

The City continues to urge the Department to reconsider the IC approach for the following reasons: 

 

• …does not indicate what pollutants are causing stream impairment… does not serve the purposes of a TMDL. 

• …no basis given for determining that (IC) reduction in runoff and associated pollutants bears a linear 

relationship to reduction in effects of IC. 

• No case studies are provided showing how an impaired waterbody has met its water quality classification… 

 

The IC TMDL does not identify a single pollutant or specific set of pollutants, because observed impairments are due to 

the impact of a complex set of urban environmental alterations and associated runoff. The TMDL is not based on linear 

relationships and the statistical relationship between impervious cover and aquatic life impairments are extensively 

described in Appendix 2.  The document recommends a watershed management plan with in iterative approach to apply 

structural and non-structural solutions to IC runoff.  This non-prescriptive approach allows communities to incorporate 

innovative solutions that work incrementally towards the attainment of water quality standards.  

 

1. Specify that watershed management plans should focus on pollutants of primary concern 

 

This is an important point, that every stream has a unique watershed configuration and is affected differently by various 

pollutant sources and volumes of runoff and it is true that, “Not every pollutant is a problem in every stream.” The TMDL 

uses IC as a surrogate for the many potential pollutants and urban environmental characteristics influencing the 

streams. This approach does not identify specific pollutants in any given watershed, but recommends communities 

undertake and watershed management that may include a ‘hot spot’ survey to identify problem sources. In some 
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watersheds, the volume of runoff may be the object of watershed management rather than specific sources because 

greater quantities of stormwater flows destabilize, alter structure, and impair habitat for aquatic life, and less base flow 

is available to aquatic life in streams during low flow periods. 

 

2. Clarify that reducing effective impervious cover, not the absolute amount of impervious cover, is the goal 

 

Editorial recommendations were incorporated as suggested, except for the public notice revisions. The public notice has 

already gone out, so it is too late to revise that language. 

 

3. Attainment of water quality standards should eliminate the need for further effective IC reductions. 

 

DEP has incorporated the suggested edits in: Appendix 1, section 2(a), Appendix 2, page 56 and Appendix 1, Section 2(d).  

The statement on page 20 is a necessary caveat to the % IC calculations and it lets the reader know that when watershed 

information is updated, then IC calculations may need to be updated as well. All the IC calculations are based on the 

total % IC in the watershed, not the effective % IC.  The second part of the statement lets the reader know that stream 

specific goals will not change because the watershed information is updated. 

 

4. The TMDL should address differences between MS4 and non-MS4 communities 

 

The IC TMDL does not address how restoration will occur.  In some watersheds where there is existing regulatory 

authority through the MS4 program, the MS4 entity will need to address its contribution to the impairment.  There may 

also be other sources in the watershed that may be addressed voluntarily, in which case a watershed grant could be part 

of the equation.  In other watersheds, there may not be any regulatory authority, in which case it may be fully a 

voluntary effort, though the possibility also exists that sources could become regulated through the residual designation 

authority in the Clean Water Act.    

 

DEP will look for ways to encourage all communities to undertake the recommendations in the TMDL. The specific 

responsibilities of MS4 communities within their jurisdiction will be outlined in the MS4 permit.  

 

5. Mention all towns, not just primary towns 

 

DEP will change Table 2.1 to include all towns in the watershed, as displayed on the watershed maps in the individual 

stream summary. 

 

6. Allow for natural conditions 

 

All natural conditions are accounted for through the interpretation of water quality statutes, and by the TMDL’s 

allocations. For example, if a stream originates from an unimpacted upstream wetland then an occurrence of low 

dissolved oxygen will not be considered a violation of water quality standards. Since it is difficult to separate natural 

background conditions in developed watersheds that are impacted by many small sources, DEP has assigned the same 
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%IC allocation to unregulated sources of stormwater, non-point sources, and background sources (load allocations 

(LAs)), as well as to regulated stormwater (wasteload allocations (WLAs)). 

 

7. Clarify whether a separate TMDL implementation plan is necessary 

 

The TMDL does not require, but recommends a separate plan for future action that leads to improvements in water 

quality.  There is no prescribed approach and it is up to the community to decide on the appropriate process. DEP does 

require a ‘Watershed Based Plan’ for communities to receive 319 grants, so this may influence the choice of approach. 

 

8. The water quality monitoring plan in the IC TMDL should be supplemented 

 

Bangor’s concerns regarding the limitations of DEP biological sampling schedule are noted. DEP balances many 

competing requests for monitoring results and does not have the resources to meet all demands. The schedule is subject 

to operational decisions on an annual basis, so it is difficult to predict the exact year of future sampling on any given 

stream. The best estimate is 5 years from the last sampling date listed in the report, but this is subject to change given 

agency resource constraints. Both Arctic Brook and Capehart Brook have not been sampled more recently because there 

have been no significant improvements in the watershed that warrant resampling during the local sampling rotation.  

 

DEP does allow outside entities to conduct their own biological monitoring to determine attainment status using DEP’s 

sampling protocols, but this can be expensive. DEP is committed to minimizing costs associated with quality assured 

methods, but has little ability to lower fixed costs on legally prescribed requirements. Communities that desire more 

frequent feedback on their progress towards attainment, than the DEP Biomonitoring schedule currently allows, may 

use other biological and water quality measures to gauge progress. Alternative measures can be found by consulting 

DEP or other environmental consultants. 

 

9. Clarify that assessment summaries are indicating estimated % IC only 

 

The summaries clearly delineate the source of the IC calculations and estimation is inferred when interpreting 

orthophotos in GIS. 

 

10. Preventing degradation requires additional steps beyond local stormwater control ordinances 

 

Voluntary and educational contributions towards watershed solutions are valuable and the suggested language has been 

added to the ‘Recommended Future Actions’ section of the report, on page 24.  

 

11. Address concerns regarding reduction in runoff volume 

 

The box on page 2 of each site-specific assessment summary contains a statement that is generally true.  A given 

watershed may have conditions with naturally high peaks. The appropriate peaks will be determined during an 

engineering assessment. The term “existing” is used because not all existing treatment is effective and may need to be 

reengineered. 
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12. Adjust IC targets upwards as well as downwards where appropriate 

 

The TMDL effective target is 9% for Sucker Brook, consistent with Appendix 2.   

 

13. Assessment summaries should be periodically updated as more accurate data becomes available 

 

Inaccuracies will be corrected as needed and data contained in Maine DEP’s GIS system is continually updated as more 

accurate information become available. Thank you for pointing out the problem in Arctic, which we will correct. 

 

14. Reliance on “professional judgment” lacks scientific rigor 

 

Professional judgment of DEP staff is used to determine targets in 4 streams and the reasoning behind the judgment is 

described in the associated stream summaries. 

 

15. Assurances should be given to communities making diligent efforts 

 

The TMDL does not prescribe actions and therefore does not need to specifically assign measures of progress. Measures 

of progress, including an assessment of the community’s effort, under the MS4 program will be determined based on 

the MS4 permit.  

 

Sincerely, 

 
 

  

Melissa Evers 

Environmental Specialist III 
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Conservation Law Foundation Comments 
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DEP Reponse to Conservation Law Foundation  Comments 

 

August 14, 2012 

 

Ivy L. Frignoca  

Staff Attorney  

Conservation Law Foundation  

47 Portland Street  

Portland, ME 04101  

 

RE: Response to CLF Comments on Maine Draft Impervious Cover Total Maximum Daily Load Assessment for Impaired 

Streams 06/14/2012  

 

Dear Ms. Frignoca, 

 

Thank you for your review of the IC TMDL.  Your comments provide an overview of many of the issues surrounding 

TMDL and the associated interpretations.  Addressed below are the numbered summary items in your comments. 

  

1. Clarify that it is a planning and regulatory tool for management of stormwater and not a traditional TMDL;  

 

You are correct that this TMDL is, among other things, a planning tool for the management of stormwater with the 

intent to encourage communities to undertake the hard work of stream restoration. The fact that this is not a 

traditional, pollutant-specific TMDL designed to address discharges during low-flow critical conditions is apparent by the 

content and recommendations.  

 

2. Clarify the interplay between the draft IC-TMDL and the MS4 permit for those stream segments within MS4 

communities; 

 

The relationship between the recommendations of the IC TMDL and how future MS4 permits will be applied to the 

affected stream segments is described on page 7 of the ‘Frequently Asked  Questions’ section in Appendix 3. DEP has 

required each regulated MS4 to identify primary and secondary urban impaired watersheds within its boundaries, and to 

identify measures that are being taken, or will be taken, to address the impairments. In the 2013 MS4 permit cycle, DEP 

intends to use the IC TMDL recommendations as a guide for developing permit requirements that will include showing 

progress towards addressing impairments. DEP will encourage communities to develop watershed management plans 

for streams that do not have them.  

 

3. Identify existing and future point sources for each watershed; 

 

The approach to defining WLA or point sources in defined in Section 5 of the TMDL. All NPDES-regulated stormwater 

discharges are addressed by the WLA component of the TMDL.  Allocations for NPDES-regulated stormwater discharges 

from multiple point sources are expressed as a single categorical WLA because data and information are insufficient to 

assign each source or outfall an individual WLA. The detailed approach to watershed management planning advocated 

in this TMDL recommends all stormwater sources and the associated runoff be identified and the effects of that runoff 

be reduced to meet the TMDL targets. This means that some stormwater conveyances will be identified as well as road 

and roof runoff, all of which require individual engineered solutions or BMPs tailored to treat the runoff.   
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4. Make clear that point source dischargers who have been or who are identified will be regulated pursuant to the 

CWA permits including permits developed through exercise of RDA authority;  

 

Point source discharges in MS4 communities are regulated by the general permit issued by the State of Maine.  Maine 

has the authority to designate additional discharges, if necessary, in order to meet water quality standards.  

 

5. Prepare initial and annual water quality management plans for the impaired streams pursuant to § 208 of the 

Clean Water Act, which requires such plans for “area[s] with substantial water quality control problems.” 33 

U.S.C. § 1288; see also 40 C.F.R. § 130.6(a);  

 

The IC TMDL recommends, but does not require, the preparation of watershed management plans to address impaired 

designated uses. DEP intends to work with communities to develop those plans. A number of approved plans already 

exist and execution of the recommendations has begun. The ‘Reasonable Assurance’ section of the TMDL provides 

further information regarding ongoing efforts to develop watershed management plans.  

 

6. Set a MOS that accounts for increased runoff secondary to climate change; and 

 

An explicit MOS is used in this TMDL, meaning a portion of the total allowable loading is actually allocated to the MOS, 

thus lowering the TMDL target to account for environmental variability.  CLF cites literature that points out the future 

water quality degradation potential associated with climate change and goes on to say, “…to account for these observed 

and predicted changes in the climate…should, at a minimum, inform the establishment of a more conservative MOS.” 

The TMDL target does account for observed changes in climate because targets were set using data collected during 

recent changes. The future is difficult to predict, but the TMDL also relies on attainment of water quality standards as 

the ultimate measure of success, and this provides further assurance. The targets and associated numbers, such as the 

MOS, represent measured numerical concepts and relationships as described in Appendix 2. In contrast, the path to 

attainment and addressing the effects of impervious cover is the adaptive application of structural and non-structural 

solutions. This fuzzy or flexible path means the focus on attainment helps to ensure communities and stakeholders will 

develop and act on plans to achieve the water quality goal, using the target IC numbers as a guide.  

 

7. Contemplate necessary revisions to and renew the MS4 permits on time by July 2013.  

 

The Department is currently working on revisions to the MS4 general permits and intends to re-issue them by July 2013.  

 

Sincerely, 

 
 

  
 

Melissa Evers 

Environmental Specialist III 
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Maine DOT Comments 
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DEP Reponse to MaineDOT  Comments 

 

August 14, 2012 

 

Stephen Tibbetts 

Senior Environmental Engineer 

MDOT, Environmental Division 

Child Street 

16 State House Station 

Augusta, ME 04333-0016 

 

RE: Response to Comments on Maine DEP: Draft Maine Impervious Cover Total Maximum Daily Load Assessment 

(TMDL) for Impaired Streams, June 2012  

 

Dear Mr. Tibbetts, 

 

Thank you for your review of the TMDL, I’ll address your points based on current interpretations of TMDL requirements. 

 

1. …DEP “should revisit the TMDL targets for those watersheds with greater than 25% impervious cover to assess 

whether the proposed targets are attainable considering anticipated stakeholder costs to retrofit their 

impervious cover and/or conveyance systems. Watersheds in the 20 to 25% range should also be revisited to 

insure that their proposed targets are realistic.” 

 

TMDL targets are specifically designated to achieve attainment of water quality standards and require a technical 

linkage between the target and existing conditions. There are no provisions to set ‘realistic’ targets within the legal 

requirements of a TMDL assessment. A TMDL that set targets based on the attainment capacity or  feasibility of 

potential actions would not pass legal and technical review requirements. DEP does acknowledge that watersheds with 

greater than 25% impervious cover will be very difficult to restore and this information should be used in the future to 

prioritize scarce project resources.  

 

2. ‘One serious concern that MaineDOT has is in the area of stormwater retrofits in these impaired watersheds and 

their ability to attain the targeted TMDL levels (to meet State water quality standards).’  

 

‘As this process moves to the next step of watershed planning and plan implementation, stakeholders need to be made 

aware of the limitations involved in proceeding with an extensive retrofit effort on existing impervious areas. This should 

be highlighted in your report.’ 

 

The ability of a stream to attain the target, or State water quality standards, is outside of the legal considerations that 

define a TMDL assessment. The TMDL recommends developing Watershed Management Plans to define the BMPs and 

retrofits that will be needed to attain standards. A well-developed stakeholder process for each watershed will 

determine the degree of limitations. The limitations and retrofit opportunities will be different for each watershed and 

the TMDL addresses the diverse set of available options by providing examples of restoration activities. 

 

MaineDOT will be a stakeholder in most, if not all of these watersheds. Maine DEP understands that MaineDOT will not 

necessarily have the resources to make every one of these watersheds a high priority.  This has already been 

acknowledged in MaineDOT’s current MS4 general permit.  The Department will continue to work with MaineDOT 
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through its next MS4 permit to meet the restoration challenges, find solutions and improve water quality to best serve 

Maine citizens.    

 

Sincerely, 

 
 

  
 

Melissa Evers 

Environmental Specialist III 
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GZA Comments 
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DEP Reponse to GZA Comments 

 

August 14, 2012 

 

Lawrence E. Morse, CWS CSS 

Associate Principal 

GZA GeoEnvironmental, Inc. 

4 Free Street 

Portland, Maine 04101 

 

RE: Response to Comments on Maine Statewide Impervious Cover Total Maximum Daily Load Assessment (TMDL) for 

Impaired Streams, June 2012  

 

Dear Mr. Morse, 

 

Thank you for your review of the TMDL, I’ll address the issues raised in your letter based on current interpretations of 

TMDL requirements.  The TMDL is a technical document designated to link impaired streams to pollutant sources and 

set targets to achieve attainment of water quality standards. Many of the issues raised in your comments are directed at 

potential future measures needed to achieve the water quality standards described in the TMDL and lie outside of the 

legal and technical considerations required in a TMDL assessment.  

 

• Community/Stakeholder Burden: Funding sources for the development of watershed management plans, 

subsequent Best Management Practice (BMP) design and installation as well as monitoring attainment … 

 

Installation and funding of BMPs is not required to be part of a TMDL report, nor does the TMDL dictate how an 

impaired water will restored.  The next recommended step is to develop a watershed management plan that lays out 

the details of what needs to be accomplished and how it might be funded.  Any requirements placed on contributors to 

the impairment would occur not through the TMDL, but through separate regulatory authority.  Otherwise, funding 

would happen through other means, including the possibility of some grant funding. 

 

Responsibility for restoring impaired streams is not confined to a specific level of government and any successful 

restoration effort requires a partnership among a spectrum of stakeholders. Over time, DEP has found that restoration 

in lake watersheds is the most successful when initiated by local stakeholders. It is in the municipality’s best interest to 

spearhead watershed planning because they have the local knowledge needed to integrate economic growth and 

community needs with water quality improvement projects.    

 

• BMP Credits: While methodologies exist to estimate BMP effectiveness it should be clearly stated that effective 

impervious coverage removal credits calculated or awarded toward TMDL compliance do not equated to water 

quality classification attainment criteria. In order for consistency a unified methodology should be used to 

determine credits. 

 

The FAQ’s include an example of how compliance might be measured in the future, but DEP may consider other 

methodologies to estimate BMP effectiveness after further discussions with stakeholders. After further deliberation, it is 

possible that a consistent methodology will emerge. These credits provide a way for communities to document their 

efforts in a consistent comparable manner.   
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If a community has established that it has made all feasible efforts to restore a waterbody and attainment is still not 

possible, then a Use Attainability Analysis (UAA) would likely be the next step. Under the Clean Water Act, a UAA is the 

process that enables a community to end the pursuit of rigorous restoration activities and it is described here- 

http://water.epa.gov/scitech/swguidance/standards/uses/uaa/index.cfm.  A credit system for both structural and non-

structural BMPs would contribute toward future UAA considerations. 

 

• Professional Judgment: In addition to the comments previously provided, water quality classification attainment 

decisions that are based on the exercise of professional judgment should be accompanied by concise decision 

statements that explain and provide the basis for the decision. 

 

‘Best professional judgment’ was used to assign targets in four watersheds, which are identified in Table 5.1.  The 

assumptions behind those judgments are fully described in the specific watershed summaries. 

 

Sincerely, 

 
 

  
Melissa Evers 

Environmental Specialist III 
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Interlocal Stormwater Group Comments 
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DEP Reponse to the Interlocal Stormwater Group Comments 

 

August 14, 2012 

 

Katherine H. McDonald & 

Tamara Lee Pinard 

Stormwater Program Manager 

Cumberland County Soil & Water Conservation District 

35 Main Street, Suite 3 

Windham, ME  04062 

 

RE: Response to Interlocal Stormwater Working Group (ISWG) Comments on Draft Maine Impervious Cover Total 

Maximum Daily Load (TMDL) for Aquatic Life-Impaired Waters. 

 

Dear Ms. McDonald & Ms. Pinard, 

 

Thank you for your review of the TMDL, I’ll address the numbered ‘General Comments’ listed in ISWG’s letter and the 

response will be based on current interpretations of TMDL requirements.  The TMDL is a technical document that  links 

impaired streams to pollutant sources and set targets to achieve attainment of water quality standards. Many of the 

issues raised in your comments are directed at future implications of the TMDL and lie outside of the legal and technical 

considerations required in a TMDL assessment.  

 

General Comments- 

 

1. …DEP does not have the resources to address all 29 impaired waterbodies presented in this revised draft IC 

TMDL.  

• Clarify how DEP’s limited resources will be utilized…  

• …clarify DEP’s plans for data transfer so that municipalities will have access to all current and historic … data 

that DEP has collected… in a timely manner… 

• … specify DEP’s proposed process for water quality monitoring, support… related to Watershed Management 

Plan development… in a timely manner…  

 

The concerns raised in this comment point to the potential future measures needed to achieve the water quality 

standards described in the TMDL, which is not a legal requirement of an IC TMDL. The TMDL provides recommendations 

to take actions that result in water quality improvements. The DEP would like to see progress in all impaired watersheds, 

but DEP will set realistic expectations based on limited public resources. DEP will allocate limited resources as we have 

done in the past, through a combination of grants to municipalities and offering staff resources on specific stream 

projects. 

 

Most of DEP’s Biomonitoring data is available on DEP’s website for download, a 6 months turnaround is not always 

possible due to the time consuming nature of enumerating aquatic organisms and the associated quality control 

measures. Besides Biomonitoring and the Volunteer River Monitoring Program (VRMP), DEP has no standardized 

reporting approach for data collected on streams. Project specific data is available on request and should be able to 

meet a 6 months turnaround, once quality assurance measures have been applied.    
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2. … municipalities are not comfortable with the absolute values of %IC for attainment. …In November of 2009, the 

Chesapeake Stormwater Network published Technical Bulletin No. 3: The Reformulated Impervious Cover Model: 

Implications for Stream Classification, Subwatershed Management and Permitting. The paper concludes that a 

range of values may be more appropriate …would apply to both the %IC target as well as the margin of safety. 

 

The information contained in this comment regarding how to set up realistic parameters surrounding managing 

impervious thresholds has important educational value, but it cannot be applied to the specific technical requirements 

of a TMDL. The TMDL must link pollutant sources to designated impairments and set targets to achieve attainment of 

water quality standards. TMDLs take a conservative approach and applying ranges of values are not accepted under 

current interpretations of the law. As stated, ‘… the ultimate measure will be attainment with aquatic life standards and 

not the %IC that is achieved’. This grants flexibility to stakeholders to develop watershed plans and that go beyond 

traditional engineering approaches that limit the effects of IC.  

 

3. … has the methodology been approved in the context of all 29 watersheds in which it is currently being applied? 

If so, please provide documentation of EPA’s approval. 

 

The TMDL for all 29 watersheds has not been submitted to EPA for approval because it is still under public review, so no 

documentation currently exists. Once DEP submits the TMDL and EPA approves it, the documentation will be available.  

DEP has worked closely with EPA to develop a TMDL that meets Federal requirements and anticipates approval.   

 

4. Please include the TMDL element slide (from the 12/15/11 PowerPoint presentation). 

 

See page V. of the June Draft 

 

5. Incorporate language regarding reevaluating and reassessing regarding water quality standards.  

 

Reevaluating and reassessing Maine’s water quality standards does not come under the purview of a TMDL assessment. 

The purpose of a TMDL is to determine the pollutant loading and reductions that enable waters to meet existing water 

quality standards, which are designated under Maine statute. Specific legal rules, separate from the TMDL, need to be 

followed to change water quality standards. 

 

6. Add column to Table 5-1 to support DEP assertions regarding best professional judgment decision for TMDL 

targets. 

 

This was done in the June draft, see Table 5-1 and the corresponding watershed summaries. 

 

7. …Provide watershed specific prioritization of expectations that acknowledges … limitations (both financial and 

restoration outcomes). …please provide DEP’s plan for communicating all available quality assured data to 

municipalities in a timely manner. 

 

This comment refers to possible outcomes of the TMDL and the potential success of efforts that are beyond the scope of 

this TMDL. The case studies are provided for reference and educational purposes and demonstrate many of restoration 

challenges that municipalities may face. Each watershed is different, as are the potential solutions. The availability of 

data was addressed in the response to comment #1. 

 

8. Add a preamble to the report that discusses the disconnect between %IC reduction and water quality attainment. 

…Discuss that in order to reach attainment, it is very likely that stream habitat and floodplain restoration will be 
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required… Clarify how stream habitat and floodplain restoration fits into the overall model … a necessary 

component for successful stream restoration. 

 

The report does discuss the surrogate and disconnected nature of %IC to water quality attainment on page 2 of the June 

draft. Floodplain and habitat restoration are important to attainment, but not the focus of the TMDL. They are discussed 

in Section 4 and on page 30 of the June draft.  These items are mentioned in the draft to suggest that they should be 

further explored during the development of a Watershed Management Plan. 

 

9. Please clarify that the three case studies provided in the proposed IC TMDL…d) are not case studies for achieving 

restoration… but case studies for potential next steps after the TMDL… 

 

ISWG correctly states that the case studies are provided for reference and guidance towards steps to take after the 

TMDL.  Maine began to identify impairments in urban streams during the last 15 years and efforts to restore these 

streams are just beginning.  With time, we do expect to have successful examples as we have had through DEP’s 319 

Program on Maine lakes- http://water.epa.gov/polwaste/nps/success319/ .  In the meantime, we see no reason to hold 

back on new practices and projects that are known to benefit water quality.  

 

10.  We have a number of specific concerns… 

a. Please explicitly state in paragraph 1 of “Why is a TMDL Assessment Needed” that the TMDL and stream 

compliance is based solely on macroinvertebrate sampling & modeling. References to “restoring water 

quality” suggests that surface water quality (analytical) data has been collected and evaluated when it 

has not. References to “surface water quality” should be replaced by “environment suitable for 

macroinvertebrate communities” or something similar.  

b. …helpful to explain how stream reaches were deemed impaired… It appears to be inconsistent to 

recommend stream buffers to improve water quality and aid stream recovery in the body of the text but 

not consider the presence of natural and/or undeveloped buffers when defining impaired reaches or 

developing sampling sites within the individual TMDLs in the appendices. … 

c. The inconsistency between an “unimpaired reach” not meeting macroinvertebrate criteria and no 

sampling in the “impaired reach” needs to be addressed. …as well as conflicting recommendations about 

whether reducing IC and adding buffers is going to improve water quality…  

 

 The watershed specific summaries are meant to be concise summaries of available data to describe the impairments 

listed in Maine’s Integrated Water Quality Report.  The impaired stream reaches were determined through DEP’s 

assessments of aquatic life use, as protected by Maine’s water quality standards.  Maine’s 303 d listing of impaired 

waters, (which for these waters did not include listings for specific pollutants)is a separate legal process from the TMDL, 

please refer to Maine’s ‘Integrated Water Quality Monitoring and Assessment Report’ for listing details 

(http://www.maine.gov/dep/water/monitoring/305b/index.htm ).  

 

Maine’s macroinvertebrate sampling and habitat assessments in waters affected by polluted stormwater integrate the 

effects of upstream pollution sources and therefore bracket sampling is not required; this is especially true in small 

urban watersheds. In watersheds where DEP has a minimal amount of sampling data, TMDL assessments are typically 

based on the best available data. DEP staff is available to answer specific data questions on any stream to help 

understand any apparent gaps. The streams are complex systems and, depending on the circumstances, both reducing 

IC and adding buffers may be in order. These considerations will be explored in detail through the watershed planning 

process.  

 

d. The Kennedy Brook TMDL seems to suggest that adequate buffer in downstream locations may result in 

stream recovery, and therefore it is possible that the impaired segments identified in other TMDLs may 
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overstate the problem. However, results actually demonstrate that the sample site shown as being in the 

unimpaired reach of the stream is NA. It is a very big concern that NA results are being depicted in 

unimpaired reach of Kennedy Brook. 

 

The observations on Kennedy’s buffer do not extrapolate to other streams. The impaired segment is incorrectly depicted 

on the map and DEP has updated the map to include site 620.  

 

e. Some are listed as impaired up to a wetland – are streams expected to meet classification at wetlands 

discharges even if the flow from the wetland is low DO or low pH and therefore not hospitable to 

macroinvertebrates? 

 

No, low DO that results from natural conditions do not violate water quality standards.  DEP has developed different 

macroinvertebrate standards for wetland environments and can use those to distinguish natural versus anthropogenic 

impacts. 

  

f. Many show impairment upstream of the bulk of the impervious in the watershed (See Card Brook). How 

is reducing impervious downstream of impairment going to result in recovery upstream? 

 

Reducing downstream impacts will not influence upstream conditions; other upstream sources will need to be 

examined. 

 

g. Another general concern (see Concord Gully): there appears to be substantial forest buffer between the 

impervious areas and the stream. This should result… in improved water quality. Please include a 

discussion of this in all streams where this occurs. 

 

The substantial buffer on Concord does have a beneficial effect, but not enough to completely compensate for the other 

discharges. As the text states, buffers are beneficial to streams, but only a partial antidote for the effects of stormwater 

runoff. The benefits of buffers can be conditional on the extent of other pollutant sources in the watershed.   

 

h. …please provide information about when each stream is due for another assessment. 

 

As stated in the report, Biomonitoring assessments follow a rotating basin schedule, for 5 basins and more information 

regarding that schedule can be found at:  

http://www.maine.gov/dep/water/monitoring/biomonitoring/materials/qapp.pdf 

This schedule is subject to operational decisions on an annual basis, so it is difficult to predict the exact year of future 

sampling on any given stream. The best estimate is 5 years from the last sampling date listed in the report, but this is 

subject to change and putting dates in the TMDL could be misleading. 

 

i. Please explain DEP’s intended approach to data collection and dissemination as well as what plans exist 

if DEP’s ability to collect or disseminate data is compromised by budget cuts. 

j. …Biological Monitoring Program will be used to measure the progress of water quality improvements.” 

Should DEP’s budget no longer allow biomonitoring, what is the process for determining attainment? 

 

The response to comment # 1 explains DEP approach to data dissemination. DEP does not currently anticipate 

substantial reductions in funding for data dissemination or data collection. Federal support and funding for DEP’s 

Biomonitoring has been robust in the past, but there is always the potential for future budget cuts in the political 

process.  
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k. It would be helpful to have a subsection at the beginning of each section heading that defines the 

methodology…. deviations from the approved methodology should be explicitly discussed with 

documented reasons why methods were not followed. 

l. Please provide a definitions section that captures all terminology and acronyms used in the report. 

 

The methods, definitions and terminology used are fully described within the report and are adequate as stated. 

 

11. Provide a list of any streams where the watershed delineation is based solely on contour maps and provide an 

explanation including: …timeframe for completing a field check of the watershed delineations…Plan of action if 

DEP’s budget does not allow for this work to be completed…acknowledge that this is a considerable burden on 

municipalities if DEP is not able to complete…  

 

The watershed delineation status for each stream was included in the June draft. A description of the sources of 

watershed delineations and the GIS impervious coverage is on page 14 of the document and the source used for each 

watershed is in the individual summary.  Delineations in the most highly urbanized watershed have been completed and 

DEP is continuing to intensively map these watersheds. If a community is about to embark on the watershed 

management planning process, they should contact DEP and we will work with the community to make sure accurate 

mapping resources are available.  

 

12. How was TMDL target derived for each watershed?... clarify the methods used when making “best professional 

judgment” determinations. 

 

DEP used the guidance in Appendix 2 and best professional judgment was applied to 4 watersheds, see Table 5-1. The 

reasoning behind the best professional judgment is described in the corresponding watershed summary. 

 

13. Is WLA/LA the same as WLA & LA and does that mean WLA ÷ LA? Please clarify & make consistent throughout 

the document. 

 

As stated on page 17 of the document WLA and LA are combined, so the 3 references to WLA/LA, in the title to Table 5-

1, will be changed to WLA & LA. The June draft contains no references to ‘WLA ÷ LA’.  

 

14. The Frequently Asked Questions… Is DEP proposing to monitor individual BMPs within these 29 watersheds in 

order to determine their effectiveness and credits toward TMDL attainment? What is the plan for the properties 

where BMP retrofits are not feasible? …What is the plan for areas where the stream is impacted by IC-related 

contaminants for which there is no BMP available to mitigate the impacts (e.g., chloride)? 

 

The FAQ’s provide provisional answers to many questions posed on future potential actions and Watershed 

Management Plans, which are not technically required in a TMDL assessment. The ‘credits towards attainment’ is an 

example of how compliance might be measured in the future, but DEP may consider other reporting options after more 

in-depth discussions with stakeholders. There are no specific retrofit plans for any watershed and various available 

options will be considered during the watershed planning process. 

 

Chloride is connected to IC runoff, but the characteristics of chloride are a special case due to storage, heavy application 

and groundwater contamination within some watersheds. Chloride will likely be treated as a separate contaminant in 

watersheds with exceedances because it cannot be addressed through traditional LID and BMP solutions.  

 

15. The Frequently Asked Questions… clarify what constitutes adequate progress in addressing stream impairments 

for communities (or portions of communities) within these watersheds that are not subject to an MS4 permit. 
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The FAQ’s provide answers to many questions, such as this one, that are not technically required in a TMDL.   In 

watersheds where there currently may not be any regulatory authority, progress may be fully a voluntary effort, though 

the possibility also exists that sources could become regulated through the residual designation authority in the Clean 

Water Act. 

 

Sincerely, 

 
 

  
Melissa Evers 

Environmental Specialist III 
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Stella Liuck Comments 
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DEP Reponse to Stella Liuck’s  Comments 

 

August 14, 2012 

 

Stella Luick 

City of Ellsworth Resident 

 

Re: Response to Comments on Proposed IC TMDL for Card Brook, Ellsworth, Maine 

 

Dear Ms. Liuck, 

 

Maine develops TMDL’s for all waters that do not meet water quality standards, as defined by Maine statute, and places 

these waters on an impaired list, called the 303d list. DEP is legally required under Maine statute and the Federal Clean 

Water Act to develop TMDL’s that identify pollutant sources and find solutions to restore 303d listed waters. The IC 

TMDL provides a technical definition on the effects of impervious surfaces on aquatic resources. Problem recognition 

and definition (as you describe) are the first steps towards finding solutions to difficult water quality impairments and 

the community within the watershed needs to be part of the solution.   

 

The TMDL provides a broad overview of the watershed processes and doesn’t address project specific issues, such as the 

underwater lip level spreader described in your letter. I suggest you contact Jim Beyer in the DEP’s Land Licensing 

Division in the Bangor office to find out more regarding specific project and licensing issues.   

 

Ellsworth will grow and change in the future, and the planning recommended under the TMDL will enable the city to 

consider impacts to Card Brook as it moves forward with infrastructure improvements. The community actions that 

result from the TMDL will range from minor operational changes in routine activities to construction of engineered 

stormwater structures. Many of the pursuant projects will be eligible for Federal grant funds and the long term planning 

process should allow for reasonable financing options.  The community will be able to define technically credible 

solutions and implement them at a reasonable pace to create a healthier stream and watershed. 

 

Sincerely, 

 
 

  
Melissa Evers 

Environmental Specialist III 

 



Maine Impervious Cover TMDL – DRAFT                                                                                         September 2012 

 

Appendix 3      53 

 

Maine Municipal Association Comments #1  

 

Maine Municipal Association’s comments to Maine Department of Environmental Protection’s  

Draft Maine Impervious Cover Total Maximum Daily Load Report for Aquatic  

Life-Impaired Waters (December 2011) 

  
Maine Municipal Association (MMA) would like to thank the DEP for the opportunity to 

provide comments on the December 2011 draft of the Impervious Cover (IC) Total Maximum Daily Load 
(TMDL) Report.  MMA understands that streams and other water bodies in Maine are very valuable natural 
resources to the state’s citizens, and in certain instances protective measures need to be implemented to restore 
or protect these State assets.  Our comments on these proposed rules are provided from the perspective of 
regulated entities, rather than the perspective of stream biologists, geomorphologists, or macro-invertebrate 
specialists.  
 
 Regulation or non-regulation: The affected communities deserve to know.  This is not an easy 
document to understand in terms of its real-life implications with respect to those who will ultimately be held 
responsible for compliance. The fist of mandate is delivered in a velvet glove. In that sense, as a regulatory 
document, this draft TMDL has a seductive element. For the municipal governments that will likely be held 
largely or primarily responsible to the federal government or its designee, every effort is made throughout the 
document to describe the implications of having an impaired stream identified in your community as the 
beginning of a relatively soft, information-gathering, seemingly inexpensive, step-by-step and “iterative” 
consciousness-raising experience. Whenever money is implicated, grant programs are identified.  Just as 
seductively, neither the specific methods of determining noncompliance nor the consequences of 
noncompliance are so much as mentioned.  
 

Cutting through the presentation, the document appears to require 17 municipalities to either take the 
lead or assume an integral part in the development of 29 watershed management plans that inventory, identify, 
prioritize and finally implement a broad array of management practices and infrastructure installations at a total 
cost of millions of dollars. As noted in Case Study #3, the development of the Long Creek management plan 
was injected with $2.1 million of federal  stimulus funds and enjoys ongoing funding through the imposition of  
certain annualized fees on watershed property owners effectively imposed as a result of EPA’s designation of 
the watershed as a NPDES-regulated site. The prime funding of the Penjajawoc Stream management plan in 
Bangor was the more modest $867,000, half coming from federal stimulus funds and half provided by the City 
itself. It might be noted that federal stimulus funds are no longer forthcoming, the economy is still in very tough 
shape, new property tax dollars are unavailable, and even the most sacred local government funding programs at 
both the state and federal level are at serious risk. 

 
By the softness of this regulatory approach, a conundrum is presented to those trying to represent the 

interests of the regulated community. Should we gratefully accept these designations of impaired streams 
because they are couched in a “just show progress” regulatory approach, or should we seek more codified detail 
with respect to our on-the-ground obligations?  There does not appear to be much that can be done with respect 
to the designations. They flow from the Clean Water Act. Seeking an enhanced regulatory diction, however, is 
clearly an option.  
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Generally, a community’s highest interests when subjected to regulation are: (1) certainty and 
predictability with respect to the obligations to be incurred; and (2) rational and cost effective regulatory 
requirements.  

 
Clean-cut predictability, in the case of this document, is sacrificed to a process; that is, the process of 

engaging stakeholders, inventorying the assets, prioritizing the response, finalizing the watershed management 
plan and then implementing its specifics. This process will presumably take the community in the appropriate 
direction given the particular environmental challenges facing the water body, but the financial and regulatory 
implications are uncertain. On the financial side, there are certainly some sources where resources external to 
the municipality may be available, but there is no apparent nexus between the availability of those external 
resources and prioritized terms of the watershed management plan. For example, if the planning process 
identifies a prioritized infrastructure installation costing $500,000, that would appear to become the regulatory 
imperative regardless of funding availability.   

 
There should be a clearly-stated nexus. To the extent the implementation of this TMDL demands 

financial expenditures at the municipal level, those obligations should be expressly tolled until financial 
resources external to the municipality are made available at a significant matching rate. The property taxpayers 
in the municipality will doubtlessly pay their share and then some, but others at the private-sector, state and 
federal level must also provide substantial matching contributions, not as a vague promise or a grant program 
gone dry, but as money on the table. 

 
Related questions for DEP’s consideration: 
 
1. Is the IC TMDL Report a regulatory document?  If it is not, then changes to the existing language in 

the Report need to be made so that it does not sound like a directive. 
2. What steps does DEP take to ensure the accuracy of its watershed designations and other site 

specific data?   
3. By what criteria does DEP allocate its own limited resources, including the distribution of grants or 

the Department’s hands-on technical assistance, when assisting with the development of the 
watershed management plan?   

4. Does DEP approve the watershed management plan?  If so, what is the review process?   
 
The math of impervious cover. This document takes up a great deal of its space laying out as its 

foundation a correlation between the percent of impervious cover in a small stream watershed and the quality of 
that stream’s water. In summary, a percentage of impervious cover that exceeds 10% more or less is 
presumptively the root cause of an inability to attain certain water quality standards. It follows that a reduction 
in that percentage of impervious cover should presumptively result in the waterbody being able to recover its 
capacity to attain its prescribed rating. 

 
As strong as this Report is on the math of impervious cover, rigorously detailing the percent of 

impervious cover per identified watershed and matching that baseline against the presumptive “IC” tolerance 
level, it is very weak on the math of impervious cover reduction where systems have been or will be 
implemented to effectively reduce or remove the impervious cover from the watershed.  This document refers to 
such systems as “structural BMPS”. What exactly is a structural BMP worth? If a retail establishment’s parking 
lot is designed to accept all the stormwater generated at the site, collected in a sedimentation tank or pond, and 
only slowly discharge the settled, collected water into the natural soils, does this Report subtract that acreage 
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from the impervious area tally? Do other stormwater management strategies allow for partial or total “IC” 
deduction?  Does the acreage of “low impact development”, whether implemented previous to or after this 
Report’s posting, get discounted from the impervious cover analysis?  

 
Having so strongly underscored the correlation between impervious cover and water quality,  there is 

next to nothing in this Report that provides some surety on the part of the regulated municipality that the 
aggressive reductions in impervious cover that at least some of these impaired stream communities will need to 
achieve is even remotely achievable. It is only fair that the mathematics of reducing or removing impervious 
cover (without necessarily tearing it up with a jackhammer) be clearly provided.  
 

Related questions for DEP’s consideration: 
 
5. Would an explanation as to how BMPs will effectively reduce the %IC in the watershed be available 

for “impacted” communities?  Please provide the methodology that will be used by DEP when 
making that calculation. 

6. Does the current condition %IC account for existing BMPs offsets?  Is there a listing of different 
types of BMPs and their effective % IC reduction value (based on area covered) that could be made 
available to interested parties as part of this Report?    

 
One-way presumption. The presumptions that form the foundation of this document are something of a 

one-way street. It is presumed that high levels of impervious cover in a stream watershed is the cause of the 
stream’s poor water quality characteristics and it is further presumed that if the impervious cover tally was 
reduced to a level somewhere between 5% - 16% (with most being at 9%), depending on the stream, the 
stream’s capacity to reach attainment would be obtained. On that point, it is stated on page two of this document 
that: “Impervious cover targets represent the level of imperviousness (in the contributing watershed) at which 
the waterbody is capable of supporting a benthic macroinvertebrate community that meets aquatic life use 

goals and criteria in Maine’s water quality standards.”  

 

Against that backdrop, the Report makes clear that “(i)f the initial IC target is met but the aquatic life 
still does not attain criteria of the stream’s assigned class, then the process of identifying and evaluating 

watershed stressors will be revisited” (page 14).  
 
To the regulated communities, this kind of one-way-valve regulatory approach (which ascribes the cause 

of the problem as X but is unwilling to admit that the eradication of X is the solution) paints an entirely 
uncertain regulatory future. Even if the municipality undertakes every recommended action and implements in 
good faith all the structural and non-structural BMPs that could be reasonably required, it might still be on the 
hook for further regulatory actions.  It should be noted that achieving the aggressive %IC targets is not an easy 
task and puts the municipality in conflict with other legitimate economic development and anti-sprawl goals.  
Therefore, the effort could ultimately be recognized as ineffective and is not what the regulated community 
wants to hear.    That type of regulatory uncertainty and the potential unintended consequences is unfair.  

 
Related questions for DEP’s consideration: 

 
7. Why is 9%IC the standard target for all classes of waterbodies (AA,A, B & C)?  Should some 

consideration be given to the characteristics of the differing classes of waterbodies?   
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8. If progress towards improving water quality is recognized by DEP, why not have a higher %IC 
target than 9% in the IC TMDL for some of the “impaired” stream that is reflective of their current 
condition %IC.  This approach may alleviate the concern from some of the communities that the 
%IC target is an unobtainable or unrealistic goal?  As current condition %IC improves over the 
years, these %IC targets could be lowered until the ultimate goal of 9%IC is reached and/or the 
waterbody meets the necessary quality standards.   

9. What happens when money is unavailable for the “impacted” community to fund the development 
and implementation of the watershed management plan?  Would there be recognition among the 
enforcement community that there is a lack of available resources to fund the management plan and 
not claim that no “progress” was made by the community?   

 
Restorative time periods. MMA is not qualified with any expertise on the biology or chemistry of 

stream restoration, but it is obvious from a lay perspective that this document does not readily acknowledge that 
the restoration of a stream’s capacity to achieve attainment will likely precede that stream’s actual attainment by 
a significant period of time.   

 
In our view, if a community has taken substantial steps to achieving its impervious cover target, it 

should be provided some ledge along the sheer wall of ceaseless regulatory attainment upon which the 
municipality can rest without wondering what the next wave of requirement might be.  If this is not the 
approach taken by DEP, then this exercise of improving water quality through the “effective” reduction of 
impervious cover in the watershed will be perceived by the affected communities as never ending.    
 

Maine Municipal Association Comments #2 

 

Maine Municipal Association’s comments on Maine Department of Environmental  

Protection’s Draft Maine Impervious Cover Total Maximum Daily Load Report for Aquatic  

Life-Impaired Waters (June 2012)  

 

Provided July 19, 2012 

  
MMA’s approach for providing comments to DEP with respect to the June 2012 draft of the IC TMDL 

Report (IC TMDL) will center on our earlier comments related to the December 2011 draft and what concerns 
we still have with the latest draft.  Overall, we feel that DEP did a good job of answering some of our questions 
but there are still questions that need answering and MMA hopes that the finalized version of the IC TMDL will 
accomplish that result.   
 
 Regulation or not.  MMA’s early comments sought to establish the degree to which the IC TMDL is 
regulatory document.  MMA’s understanding related to that question is the DEP considers the Report more as a 
guidance document that identifies the necessary steps to improve water quality in identified urban streams to the 
necessary levels that support benthic macro-invertebrate populations.  Our understanding is that the semantic 
distinction protects the availability of “Section 319” grant funds for TMDL-related planning and 
implementation purposes.  If this understanding is not correct, MMA would appreciate a clarification.   
 

Another concern previously identified by MMA that could be better addressed by DEP in the IC TMDL 
is how specifically DEP and/or EPA staff can assist impacted municipalities with the development of the 
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watershed management plan and/or the implementation of best management practices to effectively reduce  
impervious cover.  Although the latest draft indicates that DEP will be involved with the process, it would be 
helpful for communities to be apprised of the range or types of specific activities that the state and/or federal 
governments would be willing to provide local government when working through the process of improving 
water conditions in impaired streams.   
 
 Calculating Impervious Cover.  Related to the “mathematics” of impervious cover issue we 
commented on in the earlier draft, MMA feels that Appendix 3 of the IC TMDL, the Q&A section, provides 
some helpful information through the links to EPA’s website.   For example, the BMP Performance 
Extrapolation Tool (PET) seems to be a useful application that could provide municipalities with the data 
necessary to determine what efforts would provide them with the biggest bang for their buck when decided 
which best management practices to implement in their watersheds.   
 

Questions associated with the BMP PET are:   

• Would it make sense to put this information in the body of the document as opposed to 
referencing a link to this information in the appendices of the document due to its importance 
in municipalities’ decision making processes? 

• Does this application cost anything, and if so, would EPA or DEP have resources available to 
partially pay for this service for interested municipalities?  This assumes DEP will rely on a 
standard scale for certain best management practices and the associated effective reduction of 
impervious cover so adequate progress can be gauged.  

 
 One-way presumption.  Our comment on the earlier IC TMDL draft related to the “one-way” 
regulatory approach (i.e. DEP indicating excessive impervious cover in the watershed is the problem related to 
water quality issues in urban impaired stream but then not admitting that eradicating impervious cover is the 
solution) is still a valid concern to municipalities.  Since so much effort and time has been allocated on this 
subject matter, a formal recognition that reducing impervious cover translates in measurable progress needs to 
be made by the regulators.  Without this recognition, this type of regulation could be deemed unfair due to its 
uncertainty. 
 

Financing.  Finally, a question we posed in our earlier comments related to the lack of financial 
resources and what that does to the requirement that adequate progress be made in improving water quality in 
impaired streams still needs to be answered.  The Department’s recognition of severe municipal financial 
restrictions have been stipulated by DEP personnel and so we won’t detail all the types and sources of those 
restrictions here (e.g., loss of tax base, reductions in municipal revenue sharing, reductions in the state share of 
school funding, reductions in federal funding of certain school services, etc.).  Given that recognition, and 
without financial assistance from another level of government, would DEP and others still recognize progress 
when watershed management plans and implementation of best management practices have to be delayed due to 
lack of financial resources?   
 
 MMA certainly appreciates DEP’s willingness to hear our comments about the IC TMDL at multiple 
stages of its development.  We want to recognize the Department’s incorporation of language in the latest draft 
addressing some of our earlier concerns, and MMA hopes that the Department will continue on that path and 
provide further information that would be beneficial to the regulated communities and answer our questions 
raised in this commentary.  Thanks.   
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DEP Reponse to Maine Municipal Association’s Comments 

 

August 14, 2012 

 

Greg Connor 

Maine Municipal Association 

60 Community Drive,  

Augusta, ME 04330  

 

RE: Response to Comments on Proposed Maine Statewide Impervious Cover Total Maximum Daily Load Assessment 

(TMDL) for Impaired Streams, June 2012  

 

Dear Mr. Connor,  

 

Thank you for your review of the TMDL, I’ll address the questions posed  in MMA’s Memo #1 & #2 and cover many of 

the issues that lie outside of the legal and technical considerations required in a TMDL assessment.  At its core, the 

TMDL is a technical document that links impaired streams to pollutant sources and set targets to achieve attainment of 

water quality standards. The TMDL does recommend future actions to achieve healthy waters, but this information is 

provided as guidance, not mandate.  

 

Response to related questions for DEP’s consideration: 

 

1. Is the IC TMDL Report a regulatory document?  If it is not, then changes to the existing language in the 

Report need to be made so that it does not sound like a directive. 

 

No, the TMDL is not a regulatory document in the sense that the recommendations are not directly transferred to 

discharge permits.  

 

The language was softened in the June Draft from ‘implementation’ to ‘recommended future actions’. While not being a 

directive, the intention of this report is to provide the framework through which communities may consider actions to 

improve the impaired waters in their jurisdiction.  

 

Regulation or not.  … Our understanding is that the semantic distinction protects the availability of “Section 319” grant 

funds for TMDL-related planning and implementation purposes.  If this understanding is not correct, MMA would 

appreciate a clarification.   

 

Actions taken to satisfy the recommendations in the TMDL have no bearing on the eligibility of a municipality for 319 

funding, which operates under separate criteria. Eligibility of MS4 communities for 319 funding is an issue relevant to 

the pending MS4 permit language.  

  

2. What steps does DEP take to ensure the accuracy of its watershed designations and other site specific data?   

 

A description of the sources of watershed delineations and the GIS impervious coverage is on page 14 of the June draft 

and the source used for each watershed is in the individual summary.  The accuracy of the GIS sources is provided in the 

metadata associated with those coverages and can be viewed on Maine’s GIS website or provided upon request. While 

satellite imagery and orthophotos can be very good, field derived data is the most accurate. As described in the June 

draft, DEP has undertaken intensive fieldwork in many of the urban watershed to accurately delineate boundaries and 
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map impervious areas within the watershed. If a community is about to embark on the watershed management 

planning process, they should contact DEP and we will work with the community to make sure they have the most 

accurate mapping resources currently available, since map resources are continually evolving.  

 

3. By what criteria does DEP allocate its own limited resources, including the distribution of grants or the 

Department’s hands-on technical assistance, when assisting with the development of the watershed 

management plan?  

 

This concern is about watershed management plans, which is not a legal requirement of a TMDL. DEP will allocate 

limited resources as we have done in the past, through a combination of grants to municipalities and providing staff 

assistance on specific stream projects. Competitive grant requirements for DEP’s 319 Program can be found at 

http://www.maine.gov/dep/water/grants/319.html.  When sufficient funding is available, DEP may also give out direct 

grants to communities that are in a position to take action on water quality improvement projects. The majority of 

Maine’s watershed management plans have received DEP’s technical assistance. In recent years, many consultants have 

developed this expertise as well. While DEP staff would like to assist in all impaired watersheds, current demand for 

limited grant funds will prevent us from meeting demand in the short term. 

  

4. Does DEP approve the watershed management plan?  If so, what is the review process?   

 

DEP must approve watershed management plans that are 319 funded, or are used to procure 319 grants. These plans 

are reviewed for compliance with grant requirements under the 319 program, specifically meeting the nine elements of 

a watershed based plan which are listed on page 27 in Appendix 1. DEP staff is also available to answers questions on 

the granting process and more information regarding 319 grants can be found at 

http://www.maine.gov/dep/water/grants/319-documents/2010/guidelines.pdf. 

 

There is no approval requirement for watershed management plans that do not seek grant funding. 

 

5. Would an explanation as to how BMPs will effectively reduce the %IC in the watershed be available for 

“impacted” communities?  Please provide the methodology that will be used by DEP when making that 

calculation. 

 

Yes, that explanation is not simple, but it is readily available through the resources are listed on page 32 in Appendix 1. 

The methodology for calculating reductions in effects of impervious surface linked to complex modeling results, 

engineering calculations and land  use analysis. The degree of complexity associated with these interactions is the 

reason DEP recommends development of a watershed management plan in order to develop solutions that counteract 

the effects of impervious runoff. Reviewing a well put together watershed management plan could provide a reasonable 

understanding of how to apply a methodology. I suggest looking at the Penjajawoc Watershed Management Plan-

http://www.gulfofmaine.org/kb/files/9426/Arter_2008_Penjajwoc%20stream%20management%20plan.pdf. 

 

Calculating Impervious Cover….  For example, the BMP Performance Extrapolation Tool (PET) (in Appendix , FAQ’s) 

seems to be a useful application that could provide municipalities with the data necessary to …decide(d) which best 

management practices to implement in their watersheds.  Questions-… put this information in the body of the document 

… Does this application cost anything…  

 

The FAQ’s include an example of how compliance might be measured in the future, but DEP may consider other 

methodologies to estimate BMP effectiveness after further discussions with stakeholders. After further deliberation, it is 

possible that a consistent methodology will emerge and be helpful to communities as they move forward with planning. 

Additionally, the  BMP Performance Extrapolation Tool for New England  can be downloaded for free from the EPA 
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website- http://www.epa.gov/region1/npdes/stormwater/assets/pdfs/BMPPETInstructions.pdf ,and used by interested 

communities at anytime. 

 

6. Does the current condition %IC account for existing BMPs offsets?  Is there a listing of different types of BMPs 

and their effective % IC reduction value (based on area covered) that could be made available to interested 

parties as part of this Report?   

 

No, the %IC methodology does not account for existing BMPs. Yes, please refer to the resources are listed on page 32 in 

Appendix 1. 

  

7. Why is 9%IC the standard target for all classes of waterbodies (AA,A, B & C)?  Should some consideration be 

given to the characteristics of the differing classes of waterbodies?  

 

Different classes of waterbodies have different targets and this shown in Table 4-1 on page 13 and explained in greater 

detail in Appendix 2. The targets shown in Table 5-1 reflect the criteria laid out in Appendix 2.  

  

8. If progress towards improving water quality is recognized by DEP, why not have a higher %IC target than 9% 

in the IC TMDL for some of the “impaired” stream that is reflective of their current condition %IC.  This 

approach may alleviate the concern from some of the communities that the %IC target is an unobtainable or 

unrealistic goal?  As current condition %IC improves over the years, these %IC targets could be lowered until 

the ultimate goal of 9%IC is reached and/or the waterbody meets the necessary quality standards. 

 

In many respects the incremental approach you described would be helpful to communities, but then the TMDL would 

not comply with Federal standards. The TMDL must link pollutant sources to designated impairments and set targets to 

achieve attainment of water quality standards. TMDLs take a conservative approach and higher incremental values are 

not accepted under current interpretations of the law. Conceivably, this approach could be incorporated into a 

watershed management plan that will be phased in over time due financial resource constraints.  

   

9. What happens when money is unavailable for the “impacted” community to fund the development and 

implementation of the watershed management plan?  Would there be recognition among the enforcement 

community that there is a lack of available resources to fund the management plan and not claim that no 

“progress” was made by the community?   

 

…would DEP and others still recognize progress when watershed management plans and implementation of best 

management practices have to be delayed due to lack of financial resources?   

 

DEP’s intent in promoting the watershed planning approach to address stormwater management challenges is to 

encourage communities to undertake the hard work of stream restoration by laying out the details of what needs to be 

accomplished and how it might be funded. Developing a mechanism for communities to report on progress towards 

reducing the impact of impervious cover is described in Appendix 3 in the ‘Frequently Asked  Questions’ section. The 

FAQs presents an example of how compliance might be measured in the future, and DEP will investigate the available 

options after more in-depth discussions with stakeholders.  Many of the pursuant projects will be eligible for Federal 

grant funds and the long term planning process should allow for reasonable financing options.  DEP will recognize 

community progress that is made in accordance with an approved plan and past performance demonstrates DEP’s 

willingness to work with communities to find reasonable and feasible solutions to challenging problems.  
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Will regulators “acknowledge that the restoration of a stream’s capacity to achieve attainment will likely precede that 

stream’s actual attainment by a significant period of time”… “if a community has taken substantial steps to achieving its 

impervious cover target”? 

…then this exercise of improving water quality through the “effective” reduction of impervious cover in the watershed 

will be perceived by the affected communities as never ending.    

… a formal recognition that reducing impervious cover translates in measurable progress needs to be made by the 

regulators.  Without this recognition, this type of regulation could be deemed unfair due to its uncertainty. 

 

These statements on the difficulty of pursing water quality standards express the concerns of many communities.  Under 

the Clean Water Act, DEP and communities need to establish that they have made all feasible efforts to restore a 

waterbody. Like many new challenges, it is difficult to predict the outcome of the various efforts. The practical limits of 

stream attainment will emerge over time as we gain experience with restoration practices and evolving technological 

solutions. The pace of developing solutions  and the lag time for a biological response will be a consideration when 

looking at compliance issues, as well as the degree to which nonpoint sources are contributing to non-attainment. Once 

all reasonable structural and non-structural solutions, including voluntary actions, have been applied then questions 

regarding the attainment of water quality standards may need to be revisited.  

 

 

Sincerely, 

 
 

  
Melissa Evers 

Environmental Specialist III 
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Maine Turnpike Authority Comments 
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DEP Reponse to Maine Turnpike Authority Comments 

 

August 14, 2012 

 

John Branscom 

Environmental Services Coordinator 

Maine Turnpike Authority 

2360 Congress St. 

Portland, ME 04102 

 

RE: Response to Comments on Proposed Maine Statewide Impervious Cover Total Maximum Daily Load Assessment 

(TMDL) for Impaired Streams, June 2012  

 

Dear Mr. Branscom, 

 

Thank you for your review of the TMDL, I’ll address the issues raised in the MTA’s letter and memo based on current 

interpretations of TMDL requirements.  The TMDL is a technical document designated to link impaired streams to 

pollutant sources and set targets to achieve attainment of water quality standards. Many of the issues raised in your 

comments are directed at potential future measures needed to achieve the water quality standards described in the 

TMDL and lie outside of the legal and technical considerations required in a TMDL assessment.  

 

• Standard “to determine credits towards attainment” on page 5 of FAQ… 

 

The FAQ’s provide provisional answers to many questions posed on potential future actions, which are not technically 

required in a TMDL assessment. The ‘credits towards attainment’ is an example of how compliance might be measured 

in the future, but DEP may consider other reporting options after more in-depth discussions with stakeholders. 

 

• Funding of Best Management Practices (BMPs) and other controls on Page 6 of FAQ 

 

Funding of BMPs is not required to be part of a TMDL report nor does the TMDL dictate how an impaired water will be 

restored.  The next recommended step is to develop a watershed management plan that lays out the details of what 

needs to be accomplished and how it might be funded.  Any requirements placed on contributors to the impairment 

would occur not through the TMDL, but through separate regulatory authority.  Otherwise, funding would happen 

through other means, including the possibility of some grant funding. 

 

• Regulatory impacts of the TMDL on Page 7 of FAQ…Considering the recent executive order from the 

Governor’s office regarding DEP rulemaking, has this TMDL received appropriate review and approval? 

 

The TMDL was reviewed for compliance with the Governor’s executive orders by the Policy Director in DEP’s Office of 

the Commissioner.  This report is issued to satisfy the requirements of Section 303(d) of the Clean Water Act and of 40 

CFR § 130.2 that the State of Maine provide an estimate of the total maximum daily load of pollutants for those 

impaired waters previously identified in the State.  Because the results of the estimates may be subsequently considered 

and/or utilized in regulatory programs such as the MS4 program, the Department includes in the appendices examples 

of ways to utilize the information in the report, and recommendations regarding addressing the impaired waterbodies.  

This report does not impose any regulatory requirements. 
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The Stream Appendices may provide beneficial tools and information for MS4’s that want to begin the long term 

watershed management planning process.  

 

• Comment #1 – Moving forward simultaneously on all 29 watersheds concurrently as proposed in this 

statewide IC TMDL may overextend or exhaust the resources of public agencies to respond appropriately 

 

There is no requirement to move ahead concurrently on all 29 watersheds and exhaust public resources. As previously 

stated, DEP intends to consider public resources while taking a reasonable approach towards achieving the 

recommendations. The value of developing TMDLs for 29 streams at once is to inform communities regarding the water 

quality impairments on streams in their jurisdiction and have them incorporate this issue into their planning process. 

 

• Comment #2 – …a statewide IC TMDL merely transfers the regulatory and financial burden of compliance for 

these watersheds from the State level to the municipal level… 

 

Responsibility for restoring impaired streams is not confined to specific level of government and any successful 

restoration effort requires a partnership among a spectrum of stakeholders. Over time, DEP has found that restoration 

in lake watersheds is the most successful when initiated by local stakeholders. It is in the municipality’s best interest to 

spearhead watershed planning because they have the local knowledge needed to integrate economic growth and 

community needs with water quality improvement projects.    

 

• Comment #3 – 

o Describes editing errors in an earlier draft…  

o -The term “professional judgment” is used to explain certain assumptions. 

o -… it may be beneficial to understand and integrate the EPA’s proposed national approach (to expand 

stormwater programs) before the DEP embarks on an unprecedented effort to manage IC on a 

statewide basis… 

 

The editing errors in earlier drafts have been corrected. The ‘best professional judgment’ assumptions used to assign 

targets in a few watersheds has been fully described in the watershed specific summaries. EPA has delayed changes to 

the MS4, Stormwater Program several times since this comment was first made and there is no need to couple the 

TMDL to potential national program changes.  

 

• Comment #4 – … there appears to be no real “case study” available to demonstrate that BMPs and LID 

techniques can be used to reduce the effective IC and achieve restoration and attainment. The case studies 

provided in the proposed IC TMDL do not appear to demonstrate successful restoration/attainment, instead 

they merely demonstrate the successful development of a watershed-based management plan.  

 

The case studies are provided for reference and educational purposes and are not a legally required element of the IC 

TMDL report. MTA is correct that Maine does not have examples of successfully restored urban streams to include in 

this TMDL. Maine began to identify impairments in urban streams during the last 15 years and efforts to restore these 

streams are just beginning.  With time, we do expect to have successful examples as we have had through DEP’s 319 

Program on Maine lakes- http://water.epa.gov/polwaste/nps/success319/ .  In the meantime, we see no reason to hold 

back on implementing new practices and projects that are known to benefit water quality. 

 

• Comment #5– Questions on whether the IC methodology meets TMDL technical requirements. 
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The IC methodology has been thoroughly reviewed and approved by EPA in three previous IC TMDLs that Maine 

submitted. The MOS is used in way consistent with the guidance cited in the TMDL. 

 

• Comment #6 – The TMDL appears to be based on a fairly small data set (i.e., 43 samples in 32 watersheds), of 

which 29 of the 32 watersheds were included in this proposed IC TMDL. 

 

The technical basis for target setting in the TMDL has been revised to include a larger data set and this is fully explained 

in Appendix 2: Percent Impervious Cover TMDL Guidance for Attainment of Tiered Aquatic Life Uses.  

 

 

Sincerely, 

 
 

  
Melissa Evers 

Environmental Specialist III 
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Frequently Asked Questions 

 

CLEAN WATER for MAINE’S SMALL URBAN STREAMS 

What is DEP’s role in improving water quality of impaired waterbodies?  Who has the “burden” of restoration?  

As the first phase in the complex process of restoring degraded waterbodies, DEP develops the TMDL report, which sets 

water quality goals, describes the problems, and estimates the reductions needed to attain Maine’s water quality 

standards.  This information and guidance from DEP’s TMDL program is intended to initiate a meaningful watershed 

planning process that will educate the community and ultimately result in measurable water quality improvements in 

these small urban streams.  This next recommended step requires the collective process involved in developing a 

comprehensive Watershed Management Plan (WMP), with further guidance from the Department’s Non-Point Source 

Program.  The WMP will involve many stakeholders, will define the site-specific sources of stormwater through 

additional fieldwork, and will develop a set of concrete recommendations.  Local stakeholders (municipalities, 

businesses, landowners) have critical local knowledge, and the community needs to take ownership of this process to 

sustain long-term restoration goals. 

Why has DEP chosen to develop a statewide or “umbrella” IC TMDL?  

The Department’s goal is to find an effective and efficient mechanism to fix these impaired streams where it’s 

appropriate to use impervious cover (IC) (or impervious surface) as a surrogate for the suite of observed stressors 

related to excessive stormwater runoff.  DEP chose the %IC TMDL method, applied to similarly-impaired streams in one 

report as an efficient, cost-effective way to expedite the TMDL modeling and report development phase, and move 

quickly into the watershed planning phase. 

In each IC TMDL, the Department presents the basic level of site assessment needed to develop the TMDL (watershed 

delineation and land cover maps).  Within this “umbrella” TMDL, addressing several streams at once, the Department 

also takes the opportunity to provide examples of two site-specific steps associated with the TMDL, the next phase of 

stream restoration:  (1) results of stream surveys and watershed surveys to identify preliminary locations of site-specific 

BMPs for a couple of streams, and (2) a full watershed management plan developed for Whitten Brook (please see the 

Whitten Brook Watershed Based Plan at http://www.maine.gov/dep/water/comment.htm#tmdl )   
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WATER QUALITY MONITORING & ASSESSING the IMPACTS OF STORMWATER RUNOFF & WATERSHED RESTORATION 

EFFORTS 

How are stream reaches deemed impaired?  

The Department assesses a stream segment as impaired if monitoring results show that Maine’s water quality standards 

are not met.  The impaired waters addressed in this TMDL have been found to fail criteria for aquatic life use (based on 

benthic macroinvertebrates for streams, and/or habitat for streams).  See impaired listing methodology in current 

Integrated Water Quality Monitoring and Assessment Report, Chapter 4.   

http://www.maine.gov/dep/water/monitoring/305b/ 

Why does DEP rely on the health of macroinvertebrate communities to assess stream water quality?  

DEP uses benthic macroinvertebrates as indicators of stream health because the community integrates environmental 

conditions over a long period of time.  Results are direct measurements of aquatic life response to the suite of observed 

stressors linked to excessive stormwater runoff (e.g., low dissolved oxygen, high temperatures, presence of heavy 

metals and excessive nutrients, high flows).  (See the following link for more information on the value of this type of 

monitoring, with more links to DEP’s biomonitoring program, sampling protocols, history, and data: 

http://www.maine.gov/dep/water/monitoring/biomonitoring/ ) 

For these impaired streams receiving excessive stormwater runoff, DEP also relies on observations of stream channel 

condition (eroding banks, geomorphic instability), evidence of excessive sediment transport and deposition, and diurnal 

temperature and dissolved oxygen variations, all of which are useful indicators of habitat suitability. 

Why are streams not on the 303(d) list included in the IC TMDL?  

The Department had monitored two streams whose assessment results (showing impairment) were not available in time 

to be included in Maine’s 2010 §303(d) listing cycle, but were available in time to be included in the TMDL development 

process.  The streams were included in the TMDL for reasons of efficient report production.  DEP intends to list these 

streams as impaired in Maine’s 2012 Integrated Water Quality Monitoring and Assessment Report.  The IC TMDL will 

also apply to any future listings (just as the “umbrella” bacteria TMDL does). 

How will DEP determine if the TMDL is being met?  When is each stream due for another assessment?  

The Department will monitor streams to determine if they attain water quality standards of their assigned class.  

Streams are routinely visited by the DEP on a 5 year monitoring cycle. DEP will be looking at indicators of aquatic health, 

such as conditions of the macroinvertebrate community and habitat suitability to assess whether or not water quality 

standards are attained (as was done to assess the streams for §303(d)-listing in the first place).  DEP may conduct testing 

sooner than the routine cycle, based on need (which is defined as either a catastrophic event or application of significant 

BMPs), as Department resources allow.    

What happens if the IC target is reached but the stream still does not attain water quality standards?  
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If the IC target is reached, but the stream does not attain WQS, then more BMP installation and stream restoration work 

is needed, because the TMDL endpoint is attainment of water quality standards (WQS).   Conversely, if the WQSs are 

attained, but the IC target is not yet reached, then compliance with the TMDL and stream restoration is achieved. 

TMDL DEVELOPMENT 

How were the TMDLs derived for each watershed?   

These IC TMDLs address streams with impaired aquatic life communities that are linked to excessive stormwater runoff.  

The specific TMDL for each stream was set within a range of values appropriate for the stream’s designated water 

quality classification (see appendix __ for DEP’s updated report on Impervious Cover Targets for Stream Restoration and 

Watershed  Management (July 2011 draft).  Each stream’s TMDL includes a margin of safety, and is based on 

information that correlates attainment of aquatic life and habitat standards with impervious surface in Maine 

watersheds.   

MARGIN OF SAFETY and ALLOCATIONS AMONG SOURCES.   

Why are % reductions based on the WLA not the TMDL target? 

The TMDL for each impaired water must be set to meet water quality standards, and the TMDL must incorporate 

sufficient margin of safety to demonstrate that application of the WLA or LA target will insure attainment of water 

quality standards; otherwise, the TMDL will not meet the legal requirements of the Clean Water Act.  For this reason, 

the WLA or LA %IC value (not the larger TMDL value) is used to calculate the estimated % reductions needed to meet 

water quality standards, and is the target used in watershed restoration.  

This WLA and LA target can be viewed as setting a hydrograph target in the impaired stream segment that would 

approximate an X% developed watershed.  While the levels may seem impossible to attain, especially in more highly 

developed watersheds, using an adaptive approach of applying well-designed BMPs over time, the impact of the 

impervious surface can be reduced to appropriate levels of stormwater runoff. 

IMPERVIOUS COVER ESTIMATIONS & REDUCTION CALCULATIONS 

What impact does calculation of % IC in watersheds have on the TMDL? (if inaccurate, what are the impacts?) Can the 

determinations of impervious cover used in the June 2010 draft IC TMDL report be improved to give more accurate 

estimates of existing IC in the impaired watersheds?  

The estimation of %IC in each watershed and the calculation of estimated % reductions needed has no impact on the 

TMDL itself, which is a water quality goal linked to aquatic life use attainment and the stream’s water quality 

classification.  If the %IC calculations are inaccurate, then the calculation of % reductions needed to attain the TMDL 

would be a less reliable estimate of watershed work remaining. 

IC estimates for the draft TMDL report were initially calculated from land use maps developed from satellite photo 

interpretation at a five-meter resolution, providing an estimate using the best available tools at the time.  DEP has 

revised the IC calculations and maps for each site using newer satellite images at a one-meter resolution.  These newer 

photo interpretations provide much greater detail for interpretation which, in turn, results in a more refined calculation 
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of % reductions needed, but will not change the process of BMP installation needed to restore the stream.  Future on-

the-ground reconnaissance surveys will be essential to planning the selection of more detailed restoration 

recommendations.  These surveys can locate hot spots for priority attention, and can determine whether or not 

impervious cover with stormwater runoff is directly connected to the stream (hydrologically). 

While the TMDL targets may seem impossible to attain in more highly developed watersheds, the impact of the 

impervious surface can be reduced to levels approaching or meeting the targets through the application of watershed 

management plans.  While the BMPs will not result in actual reduction of impervious surface in most cases, their 

effective use in treating runoff will cause the watershed to resemble a watershed with a smaller percentage of 

impervious cover.  With progress toward these goals and periodic retesting for compliance, DEP expects the water 

quality goals will be achieved in most watersheds before the %IC target is reached.   

TMDL & WATERSHED PLANNING & RESTORATION 

How are the general build-out analyses useful?  

The general build-out analyses provide a simple visual comparison between current estimated % IC in the watershed, 

compared to what the full extent of %IC in the watershed could become, under current zoning regulations.  Adding more 

development and pavement in these impaired watersheds is a concern and needs to be addressed in the watershed 

management plan.  New development can be constructed using low impact design criteria and have virtually no 

noticeable impact on the stream.  The general build-out analyses in this report are intended to highlight the need for 

many communities to revisit their local ordinances governing development. 

How do BMPs reduce the “impact” of impervious surface?    

BMPs reduce the “impact” of impervious surface by being applied in the watershed in an incremental manner to achieve 

runoff characteristics that resemble a watershed with the target amount of impervious cover (not by physically reducing 

pavement). 

How can BMPs be calculated as reducing IC?   

Engineering tools are available to calculate the flow volume or pollutant load reductions of different types of BMPs.  For 

example, BMPs that allow infiltration (green infrastructure and low impact development) are very efficient at reducing 

the volume of stormwater from running off-site, and different types of BMPs have varying efficiencies for pollutant 

removal.   (For regional BMP Performance Evaluation Tool & instructions, go to: 

http://www.epa.gov/region1/topics/water/swtoolsresources.html ) 

If DEP can only conduct biological monitoring roughly once every 5 years for a given site, how can progress in water 

quality be tracked following the installation of BMPs, and other changes having an effect on the stream?  

One option for tracking interim progress is to conduct an inventory of existing BMPs already installed on properties prior 

to any new stream restoration projects, and track the installation of new stream restoration projects.  Use engineering 

calculations for each BMP in the inventory to determine credits toward TMDL attainment. 

How can stakeholders plan for the least expensive practices to achieve the best stream restoration results?  
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Engineering models are available which can optimize choices of BMPs for highest effectiveness and least cost for a 

particular watershed.  (For regional pilot report results, go to: 

http://www.epa.gov/region1/topics/water/pdfs/OptimalSWMngtPlanAlternativesUpperCharlesPilotStudy.pdf 

NEXT STEPS 

-  How can we tell what specific measures (BMPS?) need to be done for our individual stream?  

- How do communities pay for these controls, [3] while fairly sharing costs among all stakeholders?   

These are excellent questions and need to be addressed through the development of a detailed Watershed 

Management Plan (WMP), the next critical step in the larger process of watershed restoration, which is outside the 

scope of the TMDL.  The planning process described in the TMDL involves watershed management planning and BMP 

application over time, and will be initiated by towns and community organizations located in the watersheds of these 

impaired streams, with support from DEP’s Nonpoint Source and Stormwater Programs.  Stormwater runoff and 

activities that influence downstream portions of these streams have no regard for town boundaries, so cooperation and 

collaboration among towns with shared watersheds is encouraged, for effective stormwater management as well as 

equitable cost-sharing.  Active participation in the BMP planning process will include opportunities to negotiate how to 

best restore the stream, track progress of BMPs, and identify the most appropriate funding mechanisms. 

REGULATORY IMPACTS? 

A.  How will the timing and potential requirements of EPA’s national stormwater proposed rulemaking affect 

communities faced with a watershed in the IC TMDL?  

The fact that EPA intends to propose new federal stormwater regulations will not change the water quality-based 

targets in the TMDL, or the ultimate goal of meeting Maine’s aquatic life criteria.  The proposed regulations will be 

technology-based (instead of the more restrictive water quality-based TMDL requirements). The federal proposal will be 

subject to considerable debate and revision throughout the public review process, which has been delayed, and the 

timing of when the regulations will be final is uncertain. 

B. What effect will the TMDL have on development?    How will the Maine Chapter 500 waivers for redevelopment, in an 

effort to curb sprawl, be affected by the TMDL?  

DEP expects MS4s will still favor redevelopment over green-field development.   The Chapter 500 waiver of general 

standards for redevelopment will not be affected directly by the TMDL.  A municipality with a regulated MS4 will need to 

identify how it will make progress on priority waters, which could mean either more stringent local requirements, or a 

more broad-based approach such as a storm water user fee to fund retrofits.  See discussion in C. below. 

C.  What are the regulatory impacts of the TMDL on MS4 and non-MS4 communities?  How will the current MS4 permit 

requirements change once EPA approves the TMDL?  

The Department recognizes that municipalities and state transportation agencies have limited resources that will 

preclude them from addressing all impaired watersheds concurrently.  The Department has required each regulated 

MS4 to identify primary and secondary urban impaired watersheds within its boundaries, and to identify measures that 
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are being or will be taken to address the impairments in these.  For the existing MS4 permit, the DEP has already 

negotiated with each MS4 what constitutes adequate progress in addressing the impairments.  Provided the MS4 

continues with measures as previously agreed to and to the Department’s satisfaction, then the Department will deem 

stormwater discharges for the MS4 to be consistent with the IC TMDL once it is approved.   

It’s very possible that a water body could meet water quality standards even before a target set in an IC TMDL is 

reached, in which case, a stormwater discharge would be deemed to be in compliance.  Conversely, a stream might not 

meet water quality standards, even though the impervious cover target is reached, in which case, further work would 

likely be required.  

The Maine Stormwater Management Law includes a provision whereby the Department, through rule-making, may 

regulate existing stormwater discharges that are found to be causing or contribution to the impairment.  In both 

regulated MS4 and non-regulated MS4 communities, the department would prefer, however, to see existing stormwater 

sources addressed through development and application of a watershed management plan.  Watershed management 

plans will map out and measure progress toward meeting water quality standards, in most cases, will be guided by ME 

DEP’s Nonpoint Source Program. 


